


WHEREAS, it is the intent of the parties that the legal separation between the College and the
non-profit affiliated Foundation be maintained, and therefore it is essential that the respective
roles and responsibilities of the College and the Foundation are clear; and

NOW, THEREFORE, IT IS AGREED:

| That the COLLEGE shall:

A.

Provide an authorized representative for the College who is responsible for
overseeing and evaluating this Agreement on a regular basis, and communicating
the priorities and long term plans of the College to the Foundation. The
authorized representative of the College shall be a College employee who has no
direct responsibility for the Foundation and who provides no administrative
support services to the Foundation. The authorized representative shall be
designated by the President.

The authorized representative for the College for purposes of administration of
this Agreement shall be:

Name:
Title:
Address:
Telephone:
E-Mail:
Fax:

Employ, compensate, and evaluate all College employees assigned to Foundation
related responsibilities, consistent with System Procedure 8.3.1.

1. Such employees shall remain employees of the State of Minnesota and
subject to all rights and responsibilities of other state employees. The employees
shall not be employed by or otherwise compensated by the Foundation.

2. The College shall seek input from the Foundation’s board when the
College conducts performance evaluations of employees assigned to Foundation-
related responsibilities.

Employees of the College are prohibited from:

providing to the Foundation services that involve managerial, discretionary or
policy-making responsibility;

making investment policies or decisions on behalf of the Foundation;
establishing Foundation board policy or budget directives;

determining or authorizing awards or expenditures of Foundation resources;
determining the scope and nature of Foundation fundraising campaigns;
executing contracts on behalf of the Foundation;

participating in Foundation governance, as provided in System Procedure 8.3.1.



Notwithstanding these limitations, the President of the College may serve as an ex-
officio, non-voting member of the Foundation board and may assume a prominent role in
fundraising activities of the Foundation for the benefit of the College.

D. Receive gift funds from the Foundation subject to any terms, conditions, or
limitations imposed by the donor, by law, or pursuant to court order or other legal
determination and communicated by the Foundation, to the extent that such terms,
conditions, or limitations:

1. Are in the College’s best interest, as determined by the College; or
2. Do not violate applicable state or federal laws or subject the College to

substantial risk of litigation that would exceed the benefits received by the funds,
as determined by the College; or

3. Do not violate the policies or procedures of the College.
E. Reserve the right to refuse any funds or gifts from the Foundation.
F. Make good faith efforts in appropriate circumstances as determined by the

College to coordinate fundraising initiatives, including major gift solicitations,
with the Foundation.

G. Make good faith efforts to work in conjunction with the leadership of the
Foundation board and the Foundation chief executive to identify, cultivate, and
solicit prospects for private gifts.

H. Grant to the Foundation a revocable, nonexclusive license and right to the use of
the name, [name of institution],
as part of the Foundation’s name. The Foundation will operate under its own name,
trademarks, and identifying marks and shall not use the College trademarks, mascots
or other identifying marks in the promotion of its business and activities in a manner
that is likely to confuse members of the public, including but not limited to donors.
The Foundation shall seek review and written approval from the College before the
Foundation’s use of the College name, trademarks, mascots or other identifying
marks as mentioned in this provision.

L. The College recognizes that the Foundation is a separate, legal entity with the
authority to keep all Foundation records and data confidential to the extent
provided by law. Nothing in this provision shall affect the access mandated by
paragraph VI., D., 1 of this agreement.

II. That the FOUNDATION shall:

A. Comply with all applicable state and federal laws governing tax-exempt charitable
organizations, including but not limited to maintaining its status under Internal
Revenue Code § 501 (c)(3) and complying with the Minnesota Nonprofit
Corporations Act, Minnesota Statutes Chapter 317A.
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B. Return annually to the College or its students an amount, at a minimum, sufficient
to cover the value of the facilities and equipment used by or for the benefit of the
Foundation and of time and related fringe benefits that are paid by the College to
State employees performing services for the Foundation.

C. Maintain current account contracts and/or memorandum of agreements to govern
the management, investment and distribution of all funds contributed to the
Foundation.

D. Raise, manage, distribute, and steward private resources to support the various

missions and goals of the College.

E. Control and manage all assets of the Foundation, including the prudent
management of all gifts consistent with donor intent, applicable laws, and best
practices.

F. Oversee all aspects of its operations based on a comprehensive set of bylaws that

clearly address the Foundation board’s fiduciary responsibilities, including
expectations of individual board members based upon ethical guidelines and
policies, as well as applicable laws.

G. Be solely responsible for the employment, compensation, and evaluation of all
employees employed directly by the Foundation. The Foundation shall seek input
from the College when the Foundation conducts performance evaluations of its
employees.

H. Pay all direct expenses associated with its activities, including those functions
performed by College employees on behalf of the Foundation and employee
expenses, if any. This includes, but is not limited to, all Foundation expenses
related to board activities, the annual audit, accounting costs not covered by this
contract, investment and bank fees, and the printing of letterhead, receipts,
Foundation publications and materials, and Foundation postage and copying.

L. Not reimburse a College employee for any type of expense eligible for
reimbursement under the employee’s personnel plan or bargaining agreement.
Such expenses shall be the exclusive responsibility of the College.

College employees shall not be paid or reimbursed by the Foundation for any expense or
receive other benefits from the Foundation that would constitute taxable income to the
employee under IRS regulations or additional compensation under state law. College
employees may not receive reimbursement or other benefit that create a conflict of
interest or compensation from an outside source prohibited by Minnesota Statutes §
43A.38 or other law, rule or policy.

The Foundation may directly reimburse College employees for other Foundation-related
expenses if:



M.

1. the type of expense incurred is not eligible for reimbursement under the
applicable employee’s personnel plan or bargaining agreement; and

2. the Foundation has in place policies governing authorized expenses
eligible for reimbursement.

Implement and enforce policies that prohibit College employees from serving as
voting members or directors of the Foundation’s board, except as provided in the
System Procedure 8.3.1, Part 3, Subpart C.

Provide an authorized representative who is responsible for overseeing and
evaluating this Agreement on a regular basis, and communicating with the
College. The Foundation’s authorized representative shall not be a state
employee who works for the Minnesota State Colleges and Universities system or
its constituent institutions.

The Foundation’s authorized representative for purposes of administration of this
Agreement shall be:

Name:
Title:
Address:
Telephone:
E-Mail:
Fax:

Maintain separate bank accounts and letterhead from the College.

III.  That the FOUNDATION shall with respect to Fundraising:

A.

Create an environment conducive to increasing levels of private support for the
mission and priorities of the College.

Plan and execute, in consultation with the College or designee, comprehensive
fundraising and donor-acquisition programs in support of the College’s mission.
These programs may include, but are not limited to, annual giving, major gifts,
planned gifts, special projects, and campaigns.

Establish, adhere to, and periodically assess its gift-management and acceptance
policies. The Foundation will promptly acknowledge and issue receipts for all
gifts on behalf of the Foundation and the College and provide appropriate
recognition and stewardship of such gifts.

Not accept grants from state or federal agencies, except in special circumstances
that are approved by the Foundation board of directors and the governmental
agency.



Clearly represent and document the purposes and uses of funds expended on
behalf of the College and its students, and take necessary and appropriate actions
to avoid confusing the general public and donors.

To the extent practicable and so long as such policies and practices are consistent
with the other terms of this Agreement, Board Policy, System Procedure, and
other legal requirements, establish and enforce conflict of interest policies and
adhere to best practices as suggested by the Minnesota Charities Review Council.

IV.  That the FOUNDATION shall with respect to Asset Management:

A.

Establish asset-allocation, disbursement, and spending policies that adhere to
applicable federal and state laws, including the uniform Prudent Investor Act
(UPIA), Minn. Statutes § 501B.151, and the Uniform Prudent Management of
Institutional Funds Act (UPMIFA), Minn. Statutes § 309.73- Minn. Stat.§ 309.77.

Receive, hold, manage, invest, and disburse contributions of cash, securities, real
estate, patents, copyrights, and other forms of property, including immediately
vesting gifts and deferred gifts that are contributed in the form of planned and
deferred-gift instruments.

Use only contributed funds to cover fundraising costs, administrative costs,
scholarships, or priority College activities. Funds may be retained and invested
for the eventual benefit of the College.

Engage an independent accounting firm annually to conduct an audit of the
Foundation’s financial and operational records and provide the College with a
copy of audited financial statements, including management letters, Internal
Revenue Service Form 990, as described below:

[check the appropriate box]

O [A COLLEGE FOUNDATION with revenues of $350,000 or greater] the
Foundation annually shall submit an external audited financial report. Copies of
the required report shall be submitted as required under System Procedure 8.3.1,
Part 4, Subpart C. The Foundation must submit the audited financial report
within five months of the close of the Foundation’s fiscal year to the College’s
authorized representative and the Office of the Chancellor Development Division.
Any other filing schedule requires prior written authorization from the Office of
the Chancellor. Financial statements filed shall include any management letter
received by the Foundation and the completed Internal Revenue Service Form
990 as submitted.

O [A COLLEGE FOUNDATION with revenues of less that $350,000] The
Foundation annually shall submit to the College authorized representative and the
Office of the Chancellor Development Division a copy of the financial statement
filed with the Attorney General’s Office pursuant to Minnesota Statutes § 309.53.
Copies of the required report shall be submitted within five months of the close of
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VI

the Foundation’s fiscal year. Financial statements filed shall include any
management letter received by the Foundation and the completed Internal
Revenue Service Form 990 as submitted.

In addition, the Foundation shall submit to the College authorized representative
and the Office of the Chancellor Development Division an external audit report,

every three years within five months of the close of the Foundation’s fiscal year,
pursuant to Board Policy 8.3, Part 2, Subpart E and System Procedure 8.3.1, Part
4, Subpart C.

Unless the College notifies the Foundation in writing that the Chancellor notified the
College president in writing of a different reporting deadline, the Foundation shall file the
reports required under Board Policy 8.3, Part 2, Subpart E with the College’s authorized
representative and the Office of the Chancellor Development Division within five months
of the close of the Foundation’s fiscal year.

That the FOUNDATION shall with respect to Transfer of Funds:

A.

Serve as the primary and preferred depository of private gifts and transfer funds to
the designated entity within the College in compliance with applicable laws,
College policies, Board of Trustees policies, Foundation board policies and gift
agreements.

Disburse moneys on behalf of the College only for reasonable business expenses
that support the institution, are consistent with donor intent, and do not conflict
with the law.

Disclose any terms, conditions, or limitations imposed by donor or legal
determination on the gift when distributing gift funds to the College.

That the FOUNDATION shall with respect to Funding and Administration:

A.

Clearly document the purposes and uses of funds expended on behalf of the
College to the Office of the Chancellor Development Division.

Submit a request for administrative support services to the College. Only those
support services allowed by Board Policy 8.3 and System Procedure 8.3.1, Part 3
are permitted. Requests for allowable administrative support services must be
submitted annually, by July 15 of each year, on the attached template Exhibit A,
available on the System’s home website,
http://www.development.mnscu.edu/forms/index.html, along with the estimated
value of such services.

Maintain, at its own expense, copies of the plans, budgets, donor records, and
current account contracts that specify the management, investment and
distribution of all funds contributed to the Foundation; and other documents, data
or records developed in connection with the performance of its obligations and
activities.



VIL

D. Provide:

1. Access to financial records of the Foundation, including but not limited to
account contracts, books, records, documents, accounting procedures, and auditor
working papers for review by the Office of Legislative Auditor and Minnesota
State Colleges and Universities.

2. Copies of its most recent financial report and each subsequent report filed
with the Minnesota Attorney General’s Office pursuant to Minnesota Statutes
Chapter 309 to the College’s authorized representative and the Office of the
Chancellor Development Division.

3. Copies of its annual report, and other information that may be publicly
released, to the College/University/Office of the Chancellor Development
Division;

4. By October 31st of each year, a written report to the College about its
annual gifts and grants, including fundraising activities, amounts contributed and
sources of donations, consistent with Board Policy 7.7 for use by the College to
report to the Minnesota State Colleges and Universities Board of Trustees
consistent with board policy; and

5. Copies of any revised Foundation bylaws, articles of incorporation, and/or
IRS 501(c)(3) tax exempt status letters within three months of any change.

MUTUAL RESPONSIBILITIES

Annually the College and Foundation shall file/submit to the Office of the Chancellor
Development Division a joint report on expenses and return on investment, due October
31" of each year. The College shall reflect all expenses, any administrative services and
the consideration paid for such services, and/or any other indirect costs or items provided
by the College to the Foundation. The approved System report template to be used will
be available on the System’s home website,
http://www.development.mnscu.edu/forms/index.html. The Foundation shall provide an
itemization of all direct and/or indirect benefits or gifts returned or provided to the
College. The College’s and Foundation’s authorized representatives are required to sign
the joint report prior to filing/submission. Ifthe joint report shows that the Foundation
has not returned an amount sufficient to comply with Paragraph II, B and Board Policy
8.3, Part 2, Subpart B, and the Foundation has not received a waiver pursuant to System
Procedure 8.3.2, then the College must reduce the administrative support provided to the
Foundation to an amount that brings the institution into compliance with Board Policy
8.3, Part 2, Subpart B.


http://www.development.mnscu.edu/forms/index.html

VIIIL.

IX.

XI.

TERMS OF AGREEMENT

The term of this Agreement shall be from [date] to
[date], a period not to exceed three years.

LIABILITY

Each party shall be responsible for its own acts and behavior and the results thereof. The
College’s liability is governed by the Minnesota Tort Claims Act, Minn. Statutes § 3.736
and other applicable law.

TERMINATION

A. Either party may terminate this Agreement (1) without cause upon written notice of
not less than sixty (60) days to the other party, or (2) with cause immediately upon
written notice to the other party.

B. The Foundation must immediately notify the College and the Office of the Chancellor
Development Division if the Foundation dissolves, ceases to exist or ceases to qualify
as a tax-exempt organization under Internal Revenue Code section 501 (¢)(3).
Consistent with provisions of the Foundation’s bylaws and articles of incorporation, if
the Foundation dissolves, ceases to exist or ceases to qualify as a tax-exempt
organization under Internal Revenue Code section 501 (c)(3), the Foundation will
transfer its assets and property to one of the following in accordance with applicable
law and donor intent to:

1. The College;
2. The Minnesota State Colleges and Universities system;

3. A reincorporated successor foundation recognized by the College as its
college or university foundation according to Board of Trustees Policies and
Procedures; or

If none of the previous three options are available and the Minnesota State
Colleges and Universities system no longer exists, then to the State of Minnesota
to be used for purposes related to public post-secondary education.

ASSIGNMENT AND AMENDMENTS

The Foundation shall neither assign nor transfer any rights or responsibilities under this
Agreement without the prior written consent of the College. Any such assignment or
transfer without the prior written consent of the College shall make this Agreement void
at the option of the College. Any amendments to this Agreement shall be in writing.



IN WITNESS WHEREOF, the parties have caused the AGREEMENT to be duly executed
intended to be bound thereby.

COLLEGE

BY: , President

DATE:

FOUNDATION:

BY: , Chair

DATE:

APPROVED BY:

BY:

Minnesota State Colleges and Universities
Office of the Chancellor

DATE:

AS TO FORM AND EXECUTION:

BY:

DATE:
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